INTRODUCTION
On 1 December 2009 the Lisbon Treaty 2 entered into force. It introduced a specific energy provision. Energy is now recognized explicitly as the European Union's shared competence. Article 194 TFEU lays down specific energy objectives of the Union and determines the boundaries of the EU's measures in this field. The energy sector is of a vital importance for the EU Member States. The Treaty on the functioning of the European Every state has the right to equality in law with every other state. 6 The most important aspect of doctrine of sovereign equality is that all states are judicially equal, each state enjoys the rights inherent in full sovereignty and each state has the right to freely choose and develop its political, social, economic and cultural systems. A logical consequence of the sovereignty and equality of all states is a state's entitlement to be free from intervention, by other states, in its sovereign sphere of influence, and a concomitant duty to refrain from intervening in that of others. 7 Every state has the duty to carry out in good faith its obligations arising from international law, and it may not invoke provisions in its constitution or national legal order as an excuse for failure to perform this duty. 
THE SCOPE OF SOVEREIGN RIGHTS IN ENERGY SECTOR
An essential aspect of a state's sovereignty is the power to determine its own economic system and to regulate economic activity within its territory. 9 The core and precondition of this power is the right of a state to rule on all the activities on the use of its energy resources. It is especially the principle of permanent sovereignty over natural resources which stems from the doctrine of sovereignty and sovereign equality of states.
Development of permanent sovereignty over natural resources has its roots in the desire of newly independent states to freely dispose of their own natural resources and the increasing dependence and demand of developed states for overseas natural sources. 10 It is a part of current customary international law 11 and should apply in principle to all states. The resolution of the UN General Assembly 12 stipulates that the principle shall apply to all peoples and nations. 13 Since the end of the decolonization process, the UN General Assembly resolutions, however, include fewer 6 Declaration on Rights and Duties of States, UN General Assembly Res 375 (IV) (reprinted in UN GAOR 4th Sess 66-67) UN Doc A/1251 (1949 , art. 5. [Vol. 10:1 references to peoples and mainly stress the principle as constituting a right of all states. 14 The range of sources and activities which is covered by the principle shows a gradual extension. According to different wording it can apply to "natural resources," "natural wealth and resources," "all wealth, natural resources and economic activities." There are also other versions specifying the right to land, subsoil or maritime environment. In more recent declarations of the UN General Assembly there has been a tendency to return to the original wording of the principle, namely "natural resources" or "natural wealth and resources". 15 The latter wording is understood to include not only natural resources, but also production facilities for their processing. 16 There is no general legal definition of the term "natural resources" in international law. The term can be defined from various perspectives such as from the viewpoint of economists, natural scientists or geologists. The most detailed attempt to define the term has been made by the Argentinian lawyer Cano. He defines natural resources as "physical natural goods, as opposed to those made by man, which are termed cultural resources".
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In a broad sense, natural resources include according to Cano sources such as solar, nuclear, wind, geothermal, tidal, thermal (mineral or plant) energy.
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There are also problems with a precise meaning of the term "natural wealth" as it is not clear to what extent it differs from physical natural resources.
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The term "natural resources" may refer to the natural wealth of the Earth such as land, soil, forests, rivers, oceans, sun, wind and natural sources of energy. Schrijver understands the term "natural wealth" in his study 20 as those components of nature from which natural resources can be extracted or which can serve as the basis for economic activities. Not all 14 Hofbauer, J. A. 2009 natural-resource benefits are extractable (e.g. ecosystems). In his opinion, natural resources can be described as supplies drawn from natural wealth and may be either renewable or non-renewable which can be used to satisfy the needs of human beings and other living species. Both "natural wealth and resources" and "natural resources" are according Schrijver the object of the principle of permanent sovereignty.
The principle of permanent sovereignty encompasses a wide range of rights. One of the basic tenets of the principle is the right of a state to dispose freely of its natural resources and wealth. The principle precludes a state from derogating from the essence of its sovereign rights over natural wealth and resources. States may, however, by an agreement accept a partial limitation of the exercise of their sovereignty.
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The right to dispose freely of its natural resources and wealth is a source of many corollary rights of a state. States have a right to freely determine and control prospecting, exploration, development, exploitation and the use and marketing of natural resources. International law also recognizes other rights of states to their natural resources. States may decide on use of their natural resources in order to promote their national development and management of natural resources pursuant to their environmental policy. They also have the right to regulate, expropriate or nationalize foreign investments.
The principle of permanent sovereignty is limited. It results from the doctrine of sovereign equality meaning that sovereignty of a state is bordered by sovereignty of other states. Exercise of the state's right arising from the principle of permanent sovereignty shall also not contravene with its duties under international law, 23 such as international environmental protection, the duty not to cause or allow harm or the duty to cooperate. The complexity and specifics of state sovereignty in the energy sector of the EU Member States, their rights and duties are analyzed in detail in the following chapter. scale electricity transits between state borders. For this reason, it was considered that trade in other sources of energy, such as oil and gas, would be sufficiently covered by rules on the free movements of goods.
THE EU ENERGY COMPETENCE
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Until the Lisbon Treaty, EU energy measures were thus mainly based on the rules on the free movement of goods (Article 114 TFEU) and environmental protection (Article 192 TFEU). the EU bodies shall establish the measures necessary to achieve these objectives. They shall exercise their legislative competences in energy in a spirit of solidarity between the Member States and shall be guided by the principles of the establishment and functioning of the internal markets and the need to preserve the environment.
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The competence is shared between the Union and Member States, 33 which allow Member States to legislate to the extent that the Union has not legislated. or as a sign of a certain development towards extending the powers of the Union in the sphere of energy.
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The reference to the establishment and functioning of the internal market may suggest that the aim of the Member States was not to vest the Union with a completely new competence. However, the text limiting the application of the article "without prejudice to the application of the other provisions of the Treaties", raises a question as to what is the relationship of the article to other provisions of the Treaties.
Article 194 TFEU sets a separate Union competence in energy. Hypothesis of the Article 194(1) TFEU saying that the Union can exercise competence in energy without prejudice to the application to the other provisions of the Treaties does not directly imply a relationship of generality and specialty of legal norms. It is implied by the wording of Article 114 TFEU, which applies "[s]ave where otherwise provided in the Treaties," and by the fact that energy market is a specific object of Article 194(1) TFEU. This opinion is widely shared among legal scholars.
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Relationship of Article 194(1) TFEU with other provisions of the Treaties such as EU environmental competence seems to be more complicated. 41 Complex analysis of this nature is, however, out of the scope of this paper. 35 Hancher, L., Salerno, F. M. 2012, 'Energy Policy after Lisbon' in EU Law after Lisbon, eds.
A This chapter is focused on the analysis of the Member State's right to decide on its energy mix in the electricity sector. The following text thus solely addresses the preliminary question as to whether a Member State's right to its energy mix is relative or absolute.
The new energy competence of the EU read in conjunction with the second alinea of Article 194(2) TFEU 44 balances the EU energy competence with a state's sovereignty over energy resources. The provision makes it clear that certain energy issues shall remain within the control of Member States. The wording of the Article 194(2)(2) TFEU, which states that "such measures shall not affect Member State's right," suggests that the protection of the Member States' rights is absolute. This interpretation is supported by the comparison with Article 192(2)(c) TFEU whose wording "significantly affecting" clearly requires certain intensity of the effect on a Member State right to its energy mix. On the other hand, protection of the three Member States' rights is an exception and shall be interpreted narrowly.
The caveat of Article 194(2) TFEU "without prejudice to the application of the other provisions of the Treaties" indicates that it only applies to the extent to which the Member States have not yet transferred competences by other Treaty provisions.
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It has been also confirmed by the ECJ that Article 194(2)(2) TFEU applies solely to measures adopted 42 See e.g. Haraldsdóttir, supra note 3, p. 214. 43 See e.g. Fouquet, Nysten, Johnston, supra note 3, p. 10. 44 Hereinafter referred to as "Article 194(2)(2)." 45 Fouquet, Nysten, Johnston, supra note 3, p. 18. [Vol. 10:1 in accordance with Article 194 TFEU. 46 It is questionable whether there is any matter in the field of energy that can be regulated by the EU without having an effect on the Member State's right in the fields of Article 194(2)(2) TFEU.
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Rules on the internal electricity market affect the rights listed in Article 194(2)(2) TFEU as well. Rights of the Member States to decide on certain matters are never absolute and the Member States must respect their obligations under the fundamental rules of the Treaties. Even in the field of the three rights Member States are not free to depart from the fundamental principles of the Treaties such as the principle of nondiscrimination and the four freedoms.
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In such a situation it is hard to imagine that the Member States would have intended to establish a competence limit that would ex post take away the competence to adopt pre-existing measures and rather prohibit the adoption of any future measures under the Lisbon Treaty by officially creating a new competence. That would be a paradox.
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It may be therefore argued that Article 194(2)(2) TFEU does not exclude any impact on the three rights, no matter how small such an impact may be.
THE EU MEMBER STATES' RIGHT TO ELECTRICITY MIX
Union measures on energy shall not affect a Member State's choice between different energy sources. The right applies to choices of the states in all three sectors where energy sources are consumed: electricity, heating & cooling and transport. Heating & cooling is the biggest energy end-use sector in the EU (46 %), followed by electricity (32 %) and transport (22 %).
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It is, however, electricity which attracted the major interest in the Member States' policies on the promotion of RES 51 .
PRIMARY AND SECONDARY ENERGY SOURCES
The electricity sector differs from the heating & cooling and transport sector by the physical characteristics of electricity. Electricity is a secondary energy source, which is produced in a process of transformation of primary energy resources such as hard coal, nuclear, hydro-energy, wind and solar power. It is used mainly for lighting purposes and as an input for electrical appliances. Electricity is also partially used for the generation of heating & cooling and in transport sector.
Heating & cooling and transport are dependent mainly on the use of primary energy sources (e.g. coal, gas, oil). Primary energy sources for production of energy can be used either directly or indirectly. Whereas electricity represents an intermediary product, which is transported to customers for end-use, primary energy resources in heating & cooling sector and transport are transformed to thermal and mechanical energy directly.
The characteristics of energy transformation in the three sectors affect the geographic scope of state powers over energy production from primary energy sources. Electricity grids enable transportation of electricity produced in one Member State for final consumption in the other ones. Contrary to that, the physical characteristics of thermal energy allow only for its local use and cross-border trade for heat supply is considerably limited. Mechanical energy transformed from primary energy sources in transport vehicles must be used in the same vehicle where it has been produced. It implies that electricity is the only good transformed from primary energy sources, which can be traded in large amounts across state borders. 
TERRITORIAL JURISDICTION IN THE ELECTRICITY SECTOR
In the post-war period EU Member States were restructuring their energy industry. Technical development in the sector did not permit large-scale electricity trade across borders. Energy needs were served by vertically integrated energy monopolies encompassing generation, transmission, distribution and supply of electricity to their customers. At that time Member States had direct control over the energy incumbents and the state was directly responsible to the public for failings in the electricity industry.
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Member States exercised control over their electricity sector 52 It is true that the internal market in the EU comprises of trade with electricity, gas, coal as well as other primary energy sources. This article, however, distinguishes between primary energy sources (gas, coal) and electricity as a secondary energy source. 53 Talus, K. 2013 policy aimed at the introduction of an internal market to the electricity and also the gas sector. Vertical hierarchical relations were replaced by commercial relations between market participants. In the ideal form, the functions of generation, transmission, distribution and supply of electricity should be provided by different undertakings. Competition in the generation and supply chain was introduced. Providers of network services were made legally obliged to connect third party generators and suppliers and provide them with transmission and distribution services.
Similar developments can be seen in the electricity trade between Member States. In the old energy economy, electricity interconnections between Member States were used mainly for cooperation between transmission system operators to maintain their transmission grids stable and then later, to import electricity to energy-deficit countries. Cross-border electricity supply contracts were used only by energy incumbents from an import and export country. These long-term contracts from the non-market era limited interconnection capacity for trade between new market players and needed to be terminated. In a newly liberalized economy, access to interconnectors should be non-discriminatory and all transmission capacity should be based on market solutions.
Despite the EU's efforts, interconnection capacity between several countries remains fairly low and insufficient for expected power flows. 55 However, although the internal market is still far from being complete, in some regions there are already highly meshed networks where interconnection levels between some countries are sufficient 56 for intensive 54 European Commission (hereinafter referred to as "Commission"). 55 Technical development in the electricity industry together with the Union's efforts to create an internal electricity market have resulted in a situation where it is difficult for a Member State to prefer electricity produced from some energy sources over others. The decision on which primary energy sources shall be used for electricity production and consumption in a particular Member State has been to a large extent moved beyond state borders. The decision now depends more on market forces in the internal market than on Member States. Electricity price depends on the market and it determines investor preference of particular energy sources for electricity production. This raises two questions: (i) who must not interfere with the Member State's right to its electricity mix and (ii) what is the material scope of the right of a Member State to choose between different energy sources protected by Article 194(2)(2) TFEU.
WHO IS THE ADDRESSE OF THE OBLIGATION NOT TO INTERFERE WITH THE RIGHT OF A MEMBER STATE TO ITS ELECTRICITY MIX?
Article 194(2)(2) TFEU guarantees the right of Member States to their electricity mix towards the Union. Any measures of a Union body enacted under Article 194 TFEU shall not affect the Member States' right. The caveat of Article 194(2)(2) protects the right of every EU Member State.
The nature of interconnected electricity systems of Member States' and the aims of the internal market, however, suggest that exercise of the right by one Member State can potentially affect the right of the other one.
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This is of importance from the perspective that an action taken by one Member state can affect: (a) operation of interconnected electricity grids and (b) by way of a market mechanism it can influence electricity prices, which in turn determine decisions of investors on energy sources for electricity production. This phenomenon can be demonstrated by the decision of Germany to revolutionize its electricity mix and the increase of RES electricity production in Germany. First of all, increased flows of electricity from Germany to its neighboring countries may affect operation of their transmission grids. Second, large amounts of electricity from RES lower the overall electricity prices on the markets. Although electricity production from RES is still not in large amounts competitive with conventional electricity generation, the production is promoted e.g. via various financial schemes. Whereas the RES generation is supported by German electricity customers, renewable electricity can be sold to customers elsewhere in Europe. This may cause that other electricity generators produce electricity in an economically inefficient way. This raises a question whether the obligation of the Union not to affect Member States' right to their electricity mix entails also a duty to act actively in order to protect the right of one Member State against an action taken by another.
It shall be recalled that the caveat of Article 194(2)(2) TFEU is a limit of the EU energy competence. It is a well-known rule that the EU legal authority is governed by the principle of conferred powers. Under this principle the Union shall act only within the limits of the competences conferred upon it by Member States in the Treaties in order to attain the objectives set out therein.
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Article 194(2)(2) TFEU does not constitute a separate EU competence in order to protect the right of a Member State to its electricity mix. It is also dubious whether the EU has such an objective. It should be therefore concluded that whereas the Union may not affect by its measure the right of a Member State to its electricity mix, it is not empowered to take a protective action for the benefit of the right of one Member State against the action taken by the other one.
MATERIAL SCOPE OF THE RIGHT TO ELECTRICITY MIX ACCORDING TO ARTICLE 194(2) TFEU
The EU institutions could probably not adopt a measure directing a Member State to produce electricity from its own energy resources for the benefit of the Union, even in the interests of security of energy supply and/or solidarity through the Union. Nor could the Union 58 See Article 5 Treaty on European Union.
institutions usurp the functions of national government in the event of an energy crisis.
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It can be recalled that the ECJ decided that the caveat of Article 194(2)(2) TFEU applies only to EU measures adopted under its energy competence. On the other hand, it seems that Member States' governments understand the provisions as a general excuse for preferences of their national energy wishes or targets.
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These attitudes may have their roots in the understanding of a sovereign right of a state to economic development and the principle of permanent sovereignty over natural resources. In the process of European integration, the Member States have, however, transferred some aspects of their sovereign power to the Union. The caveat of Article 194(2) TFEU "without prejudice to the application of the other provisions of the Treaties" indicates that the EU energy competence limit applies only to the extent to which the Member States have not yet transferred competences by other Treaty provisions. The competence must be also exercised in the context of the establishment and functioning of the internal market. The limit to the energy competence expressed in the second alinea of the Article cannot be thus interpreted as a restriction to the fundamental principles of the Treaties.
Secondary EU law enables Member States to: (i) direct that priority shall be to a certain extent given to a dispatch of generating installations using indigenous primary energy fuels, 61 and (ii) choose their RES promotion schemes and the renewable sources which they prefer. and RES is not completely market-based, but it aims at protection of other values such as security of supply or environment. The right protected under Article 194(2)(2) TFEU can be partly defined in a negative way. Whereas the effective execution of the right of a Member State to choose between different electricity sources is limited, the provision can be seen as to ensure states' control of permits, 63 licensing and siting of energy sources on their territories. This, however, does not exclude Member States' obligation under the other Treaty provisions such as the principle of non-discrimination and the four freedoms. This interpretation is interlinked with a Member State's right to determine the conditions for exploiting its energy resources and they partially overlap. It does not, however, enable a Member State to directly affect the structure of its electricity supply.
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Interpretation of the scope of a Member State's right to choose between different energy sources with an impact on the structure of its electricity supply suggests that the appeal of the Member States to their right to their own electricity mix may be influenced by different policy objectives. The changing conditions in the energy sector result in a situation when energy sources, which used to be a backbone of national economies, become economically inefficient. This may imply an increase of the unemployment rate.
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Electricity supply also remains highly politicized and the public still expects the state to be the controller of the last resort. to electricity mix may be used as a veil encompassing other objectives, whose relations to the core of the right may be weak.
CONCLUSIONS
This paper analyzed the content and the extent of sovereign rights of states in energy from the perspective of international law with specific regard to European integration and the scope of the protection provided to Member States by Article 194(2)(2) TFEU with a focus on electricity. Under international law, states enjoy sovereign power to decide on all aspects of their energy policy. Their powers are, however, not unlimited and shall respect the same rights of other states and their obligations arising from international law.
In the process of the European integration states transferred exercise of some of these rights to the Union. Energy policies of the Member States and actions of the EU must comply with fundamental principles of the Treaties such as the principle of non-discrimination and the four freedoms. With regard to the right of a Member State to decide on its choice between different energy sources and the general structure of its energy supply, application of rules on the free movement of goods sets important limits and in particular to those rights in the electricity sector.
In the transportation and heating & cooling sectors, the physical characteristics of secondary energy sources enable the states to decide on their choice between different energy sources and the structure of its energy supply effectively. The same does not apply to the electricity sector. Meshed electricity networks and the development of the internal market do not respect national borders and diminish state's right to choose between different energy sources and the structure of its electricity supply. The price of electricity is determined according to market principles and it affects preferences of investors to particular energy resources for electricity production. Member States, however, even after the introduction of Article 194 TFEU still retain important competences in energy. They can control permitting of new electricity generation facilities and the licencing and siting of production units on their territories. No measure of a Union institution under Article 194 TFEU can significantly affect these rights.
Comparison of the scope of the Member States' rights shows that the Member State's right to its own electricity mix is exercised by different actors simultaneously. Whereas the competence to decide on permits, licences and siting of energy facilities remain in a Member State's hands, actual control over the origin of electricity supplied in the national territory has been transferred beyond state borders.
In the internal market, electricity prices should be driven mainly by market forces. Member States can, however, still prioritize their indigenous primary energy sources and promote RES according to their national energy policies. Exercise of these rights together with the prerogatives of Member States protected by Article 194(2)(2) TFEU to a large extent influences from which sources electricity is to be produced. It can be therefore concluded that this part of a Member State's right to its own energy mix is influenced by joint execution of the same right by all other Member States. The EU comprises, however, of countries with significant disparities with regard to their size, economic situation and opinion on prospective energy policy. It implies that Member States with large market leverage can de facto impose their energy policy on other ones.
